[image: image1.png]Office of the Director
. of Corporate Enforcement

Oifig an Stitirthora um
Fhorfheidbmin Corpardideach




Consultation Paper C/2002/1

The Principal Duties and Powers of Companies, Directors, Company Secretaries, Members/Shareholders, Auditors, Creditors, Liquidators, Receivers and Examiners under the Companies Acts 1963-2001

Overview

The Companies Acts 1963-2001 contain extensive provisions detailing how the affairs of companies are to be conducted.  These provisions describe how the various participants in companies should discharge their duties and obligations.  In addition, participants are accorded substantial powers in order to enable them to assert their rights and, if necessary, defend their corporate interests.

The Director of Corporate Enforcement is of the view that the extensive requirements of the Companies Acts make it difficult for many non-professional participants in company affairs to be well informed of their rights and obligations under the law.  This has, in part, contributed to an inadequate standard of compliance with company law in the past.

Section 12(1)(b) of the Company Law Enforcement Act 2001 specifies that a function of the Director is “to encourage compliance with the Companies Acts”.  Consistent with this remit, the Director decided some months ago to commission the preparation of a brief description of the main company law duties and powers relevant to the following persons:

-
Companies

-
Directors

-
Company Secretaries

-
Members/Shareholders

-
Auditors

-
Creditors

-
Liquidators

-
Receivers and 

-
Examiners.

Associated with this Consultation Paper is the material in question.  It has been prepared for use by a non-professional audience, in order to make the main requirements of company law readily accessible and understandable.

The purpose of this Consultation Paper is to seek the views of interested parties on the Guidance Notes contained in the attachments.  In particular, the Director of Corporate Enforcement invites the business sector, professional organisations, State authorities and other parties to address the following questions:

· do the attached guidance notes contain the main duties and powers of relevance to the principal participants in the company law area?  Are there any omissions in the notes which should be covered?

· is the material readily accessible by a non-professional reader?  If not, what particular elements require to be improved?

· are there any other topics which could usefully be covered in further such material from the ODCE, in order to assist compliance with the requirements of company law? 

The Director invites comment on this Paper by 22 March 2002.  Submissions may be forwarded in written or electronic form to the following contact points:

(
Consultation Paper C/2002/1

Office of the Director of Corporate Enforcement
Regus House

Harcourt Road

Dublin 2

(
01–477-3330

@
consultation@odce.ie
Having considered the submissions received, the Director proposes to publish revised Guidance Notes for use by persons with an interest in the affairs of companies.  The Director wishes to make it clear however that neither this Consultation Paper nor any subsequently issued Guidance Notes can be construed as a definitive legal interpretation of the relevant provisions. 

Those responding to this invitation to comment are asked to note that submissions may be released in whole or in part under the Freedom of Information Act 1997 (as amended).  

Copies of this Consultation Paper are available from the following contact points:

(
www.odce.ie/publications

@
info@odce.ie
(
01–477-3139

Lo-call: 1890-315-015

Office of the Director of Corporate Enforcement

7 February 2002

COMPANY

1.
Introduction
What is a Company?

A company is an entity with its own distinct legal personality.  It is formed where people combine for a common object, usually a business one.  

There are a number of different types of company.  A company can be registered either with or without limited liability.  Liability can be limited either by shares or by guarantee.  When a company is limited by shares, the liability of its members for its debts and wrongs is limited to the amount which they have agreed to pay for the shares which they own in a company.  These shares collectively represent the share capital of the company.  Where a company is limited by guarantee, the liability of its members for its debts and wrongs is limited to the amount specified in the guarantee.  Unlimited liability means that the members are personally responsible for all of the company’s debts. 

There is a further distinction between public and private companies.  A private company must have a share capital, the right to transfer shares in it must be restricted, its number of members must not exceed 50, and the public must be prohibited from being invited to subscribe for shares or debentures in it.  Public companies are generally limited companies with many members who are unrelated to each other.

A company cannot be formed and registered under the Companies Acts unless it appears to the Registrar of Companies that the company, when registered, will carry on an activity in the State, being an activity which is mentioned in its memorandum of association.  A company’s basic responsibilities are summarised in Appendix A.

2.
Duties
Books of Account

A company is required to keep proper books of account, which:

(a) correctly record and explain its transactions, 

(b) enable its financial position at any time to be determined with reasonable accuracy, 

(c) enable its directors to ensure that the balance sheet and profit and loss account comply with the Companies Acts and 

(d) enable the accounts to be readily and properly audited. 

Books of account are proper where they give a true and fair view of the company’s state of affairs and explain its transactions.

Books of account must be kept in a continuous and consistent basis.  They must contain:

(a)
day-to-day entries of money received and expended and the matters in respect of which receipts and expenditure took place;

(b)
a record of the company’s assets and liabilities;

(c)
where the company deals in goods, a detailed record of goods purchased and sold along with a statement of stock at the end of each financial year;

(d)
where the company provides services, a record of the services provided and the invoices for them.

It is a criminal offence for a company to breach its requirement to keep proper books of account or for any director to fail to take all reasonable steps to secure compliance with the requirement.

Annual Audit

Companies are generally obliged by law to submit their accounts at least once a year for scrutiny by an independent professional auditor.  A non-charitable company can be exempted from the requirement to have an annual audit provided that it complies with certain conditions.  The main conditions, all of which must be satisfied, are that:

(a) the company’s turnover does not exceed €317,435 (£250,000), 

(b) its balance sheet total does not exceed €1.905 million (£1.5 million), 

(c) its average number of employees does not exceed 50 and 

(d) it is not a parent or subsidiary undertaking. 

The criteria and procedure for exemption are set out in Part III of the Companies (Amendment) (No. 2) Act, 1999. 

Annual Return

Every company is obliged to submit an annual return to the Registrar of Companies made up to a date not later than its annual return date.  It must normally be delivered to the Registrar of Companies within 28 days of the annual return date.  Where the company fails to do so, every officer of the company who is in default and any person in accordance with whose directions or instructions the directors of the company are accustomed to act and to whose directions or omissions the default is attributable, is in breach of his or her obligations under the Companies Acts.  Further information on a company’s annual return is contained in Appendix B.

3.
Powers
The objects clause contained in company’s memorandum of association sets out its objects and express powers.  The company also has implied powers to do things ancillary to its objects.  Where a company enters into a transaction which is not in furtherance of its objects, such a transaction is ultra vires, i.e., beyond the company’s capacity. 

An ultra vires transaction is generally void and unenforceable.  However where a party deals with a company and is not actually aware of the fact that the company’s act was not within its powers, the act is effective in favour of the person relying on it.  The director or officer of the company responsible for the act is liable to the company for any loss or damage which the company suffers in consequence.  Furthermore, where a person deals with a limited liability company in good faith, any transaction entered into by the company is deemed to be within the company’s capacity.

APPENDIX A

The Basic Responsibilities of Companies

Company Documents to be kept, updated and made available

· Register of Members

· Register of Directors and Secretaries

· Register of Directors’ and Secretaries’ Interests 

· Register of debenture holders

· Directors’ Service Contracts

· Minute Books of the proceedings of General Meetings and Directors’ Meetings

· Register of interests of persons in its shares (public limited company only)

· Every Instrument creating or evidencing a charge over the company’s property

· Every contract to purchase its own shares

Operational Obligations

· Keeping proper books of account

· Holding an annual general meeting (AGM)

General Obligations to file and register with the Registrar of Companies

· Change in the constitution of the company

· Change in the registered office

· Change of directors/secretaries

· Alterations in share capital

· Annual return

· Mortgages and charges

· Agreed Resolutions
APPENDIX B

The Annual Return

The annual return for all companies must include:

(a) the address of the company’s registered office, 

(b) the address where the registers of members and debenture holders is kept, 

(c) details of the total indebtedness of the company in respect of all mortgages and charges which are required to be registered and 

(d) details concerning the directors and secretary.

A company with a share capital must also include:

(a) a summary of its share capital, distinguishing between shares issued for cash and shares issued as fully or partly paid up otherwise than in cash, 

(b) a list of members and those who have ceased to be members since the last return, the number of shares held by each member and details of shares transferred since the last return. 

A number of documents must be annexed to the annual return, including:

(a) a copy of the balance sheet and profit and loss account, 

(b) a copy of the directors’ report and 

(c) a copy of the auditors’ report, where the company is audited.  

This documentary requirement is modified in respect of small and medium sized private companies.  A small company is exempted from the requirement to annex a copy of its profit and loss account and the directors’ report to the return.  It must however provide an abridged balance sheet.  A medium-sized company is required to give an abridged balance sheet and profit and loss account.  

For this purpose, a small company is one which complies with two of the following three conditions:

(a) its balance sheet total does not exceed €1.905 million (£1.5 million), 

(b) its turnover does not exceed €3.809 million (£3 million),  

(c) its average number of employees does not exceed 50. 

A medium-sized company is one which complies with two of the following three conditions:

(a) its balance sheet total does not exceed €7.618 million (£6 million), 

(b) its turnover does not exceed €15.237 million (£12 million), 

(c) its average number of employees does not exceed 250.

DIRECTORS

1.
Introduction
What is a Director?

While a company is owned by its members, the articles of association usually provide for the delegation of its management powers to a board of directors.  Many of the functions of a director are set out in a company’s articles of association.  Every company is required to have at least two directors, one of whom may act as the company secretary.

In addition to those who are formally appointed as directors, any person, other than a professional adviser, with whose instructions the directors of the company normally comply is a shadow director and has many of the legal responsibilities as a director. 

The main legislative provisions concerning directors are set out in sections 174 to 199 of the Companies Act, 1963, Parts III, IV (Chapter 1 only) and VII of the Companies Act, 1990, sections 43 to 45 of the Company Law (Amendment) (No. 2) Act, 1999 and Parts 4 and 9 of the Company Law Enforcement Act, 2001.  A prudent person, on appointment as a director, should become familiar with the legal responsibilities which he or she owes to the company.  These include a duty to act honestly and to carry out his or her functions competently. Some of a director’s specific responsibilities are summarised in Appendix A.

Qualifications of a Director

There are no formal qualifications required to become a director.  A director is not required to be a member of a company unless the articles of association specifically so provide.  Certain parties, such as bodies corporate, undischarged bankrupts, the auditors of a company and a person disqualified by statute from becoming a director, are disqualified from acting as directors.  In addition, where a person is restricted in acting as a director, the company must comply with certain capital requirements before he or she can so act.  Further information in relation to the restriction and disqualification of directors is contained in the Appendix B.

Other statutory conditions relating to directors’ appointments are set out in Appendix C.

2.
Duties
A director stands in a special relationship, known as a fiduciary position, to the company of which he or she is an officer.  A fiduciary is required to act in a manner which is legally becoming of his or her office and which places the interests of the company ahead of his or her own.  A director’s duties are usually owed to the company and not to its shareholders.  Where however a director expressly undertakes certain obligations to shareholders, he or she may stand in a fiduciary relationship to them and owe them fiduciary duties.  This may particularly be the case in a small private company where shareholders often look to the directors for advice.

When a company is insolvent, a director will owe a duty to the company's creditors.  A director is also obliged to have regard to the interests of the company's employees and members.  However, this duty may not be enforced by the employees and members themselves and is instead owed to the company. 

Fiduciary Duties of a Director

A director is required to exercise his or her powers in good faith and in what he or she honestly believes to be the best interests of the company as a whole.  A director is not allowed to make an undisclosed personal profit from his or her position as a director and must account for any profit which he or she secretly derives from his or her position, even in the absence of bad faith on the part of the director.  Where a director abuses his or her powers, any action taken is invalid but may be ratified by a general meeting of the company.

It is not automatically a breach of a director’s duties to be involved in a business which competes with that of his or her company.  However where a director has a contract of employment or service contract with the company, it may be in breach of his or her duties of fidelity and loyalty to the company to do so. 

Duty to Use Due Care, Skill and Diligence

A director is obliged to carry out his or her functions with due care, skill and diligence.  In the absence of an indemnity, a director is liable in tort for negligent behaviour.  However, a director need not exhibit in the performance of his or her duties a greater degree of skill than may reasonably be expected from a person of his or her knowledge and experience.

A director is in general justified in leaving duties to be performed by another official of the company where such duties may properly be left to such an official, having regard to the articles of association of the company and the nature of its business. A director, while not bound to give continuous attention to the affairs of the company, ought to attend meetings in circumstances where he or she is reasonably able to do so. 

Transactions between Director and Company

Where a director of a company or its holding company or a person connected with a director acquires an asset from or sells an asset to the company which is worth not less than €1,270 (£1,000) and whose value exceeds either €63,487 (£50,000) or 10% of the company’s net assets or called up share capital, the arrangement must first be approved by resolution of the company in a general meeting.

A person is connected with a director of a company if he or she is a near relative of the director, in partnership with the director or if he or she acts as trustee for a trust the principal beneficiaries of which are the director, his near relatives or a company which he controls. A company is connected with a director if it is controlled by that director. Furthermore, it is presumed that the sole member of a single member company is connected with a director of that company.

If the director or connected person is a director of its holding company or a person connected with such a director, the arrangement must be approved by a resolution in a general meeting of the holding company.  Where a company enters into a transaction in contravention of this section, the arrangement is voidable at the instance of the company, subject to certain exceptions.

A company is generally prohibited from making a loan or quasi-loan (i.e., a transaction which is a loan in all but name) to a director of the company or its holding company or a connected person.  It is also generally prohibited from entering into a credit transaction or guarantee on behalf of such a person and from providing security in relation to such a transaction.  This general rule is subject to a number of exceptions and savers.  Where a company enters into such a transaction or arrangement in contravention of this provision, the transaction is voidable at the instance of the company and may lead to the imposition of personal and/or criminal liability on the director. 

Duty of Disclosure

A director is obliged to disclose certain personal information in the register of directors and secretaries.  A director must also disclose his or her interest in shares of the company or related companies in the register of directors’ shareholdings.  He or she must disclose payments to be made to him or her in connection with share transfers.  The director’s service contract with the company must be made available for inspection by any member of the company.

Where a director is in any way interested in a contract or proposed contract with the company, he or she is required to declare the nature of that interest at a meeting of the directors of the company.

Duties as Company Officer

A director, as an officer of a company, is under a duty to comply with the company’s obligations under the Companies Acts.  A director is in default where he or she authorises or permits a default to take place in breach of his or her duty as a director.  Where a director, in purported compliance with any provision of the Companies Acts, answers a question, makes a statement or produces a document which he or she knows to be false or is reckless, he or she is in breach of the Acts. 
Annual General Meetings

The directors of a company are required to convene and present annual accounts at each annual general meeting.  The annual accounts are the profit and loss account and balance sheet.  A report by the directors on the company's state of affairs and a report of the auditors (where applicable) are annexed to the accounts.  These accounts must give a true and fair account of the company’s state of affairs and its profit and loss.

Duty to Convene Extraordinary General Meeting

A director is under a duty to convene an extraordinary general meeting of the members of the company where the company’s net assets have fallen to 50% or less of its called-up share capital.

Duties in Liquidation

Where a company is wound up, a director is under a duty to co-operate with the liquidator.  Similarly where it is proposed to put the company into members’ voluntary liquidation, a director is under a duty to make an accurate declaration of solvency.

Where a company is insolvent, a director can be made liable for some or all of its debts, if he or she be found guilty of reckless or fraudulent trading or if the company has not maintained proper books.  Fraudulent trading is also a criminal offence.  Where a director of an insolvent company has misapplied or wrongfully retained or become liable or accountable for any money or property of the company or has wrongfully exercised his or her lawful authority or has breached his or her duty of trust in relation to the company, proceedings can be instituted for the recovery of, or for payment of compensation to the value of, such money or property so lost.

3.
Powers
The powers of a director are those delegated by the company.  Normally, directors’ powers are conferred collectively.  These powers are formally exercised by a resolution at a board meeting, usually decided by a majority of votes.  A company is obliged to keep minutes of such meetings. Where decisions are made informally, a company’s articles of association generally accepts their validity, provided that a resolution is signed by all of the directors.

Typically, the articles of association of a company provide that the directors may exercise all of the powers of the company which are not required by the Companies Acts or by the articles of association to be exercised by the company in a general meeting.  In such circumstances, the delegation to the directors is unrestricted, and they are entitled to do whatever the company could do.

As is the case with a company, a director is precluded from doing anything which is illegal or ultra vires, i.e., outside the powers of the company.  The company cannot in a general meeting validly set aside an action taken by the directors within the powers conferred on them by the articles.  Similarly, the company cannot in a general meeting take any step which is delegated to the directors by virtue of its articles.

In addition to the actual powers delegated to a director by the board, a director may also have ostensible authority.  Where a company holds out a director as having authority to do something, it may be precluded from denying this authority.

APPENDIX A

The Basic Responsibilities of a Company Director

Company Documents to be kept, updated and made available

· Register of Members

· Register of Directors and Secretaries

· Register of Directors’ and Secretaries’ Interests 

· Register of debenture holders

· Directors’ Service Contracts

· Minute Books of the proceedings of General Meetings and Directors’ Meetings

· Register of interests of persons in its shares (public limited company only)

· Every Instrument creating or evidencing a charge over the company’s property

· Every contract to purchase its own shares

Operational Obligations

· Keeping proper books of account

· Holding an annual general meeting (AGM)

· Circulating to members before every AGM a signed copy of the balance sheet, profit and loss account, directors’ report and auditor’s report (where applicable)

· Holding an extraordinary general meeting when circumstances require

General Obligations to file and register with the Registrar of Companies

· Change in the constitution of the company

· Change in the registered office

· Change of directors/secretaries

· Alterations in share capital

· Annual return

· Mortgages and charges

· Agreed Resolutions

APPENDIX B

Restrictions and Disqualifications

Restriction of Directors

Where a company which goes into liquidation or receivership is insolvent, a director of the company who fails to satisfy the High Court that he or she has acted honestly and responsibly will be restricted for a period of up to five years.  Such a restriction prevents a person from being a director or secretary or being involved in the formation or promotion of any company unless it is adequately capitalised.  In the case of a private company, the capital requirement is €63,487 (£50,000) in allotted paid up share capital, and in the case of a public company, €317,435 (£250,000).  Such a company is also subject to stricter rules in relation to capital maintenance.  Restrictions will also apply to shadow directors and persons who are directors of the company within twelve months prior to the winding up. 

A person will not be restricted as a director where:

(a)
he or she has acted honestly and responsibly in relation to the conduct of the affairs of the company and there is no other just and equitable reason for imposing the restrictions;

(b)
he or she is a nominee of an institution providing credit facilities to the company provided that personal guarantees from the directors have not been obtained for such facilities, or

(c)
he or she is a nominee of a venture capital company which has purchased or subscribed for shares in the company. 

On application by a liquidator or a receiver, the High Court may extend the period of restriction as it sees fit.  It may also lift the restriction on the application of a restricted person, within one year of the imposition of the restriction order. 

In considering whether to restrict a director, the Court takes into account matters such as:

(a)
whether the company continued to trade when the director knew it was insolvent;

(b)
the preservation of basic records and compliance with the Companies Acts;

(c)
the accuracy or reliability of the statement of affairs sworn by the director;

(d)
the lifestyle maintained by the director if it was funded by the company.

Disqualification of Directors

A court may disqualify a person from acting as a director.  Disqualification is automatic where a person is convicted on indictment of any indictable offence in relation to the company or involving fraud or dishonesty, where he or she is convicted of acting while restricted except in the circumstances permitted by statute, or where he or she is convicted of acting as auditor, liquidator or examiner of, or in the formation, promotion or management of any company while an undischarged bankrupt. 

When such a disqualification order is imposed, the person concerned is disqualified from acting as a director, auditor, officer, receiver, liquidator or examiner or being involved in the promotion, formation or management of a company for a period of five years or such other period as the Court may direct.

The Court may also disqualify a person for such period as it deems fit where that person, while acting as promoter, auditor, officer, receiver, liquidator, or examiner of a company has been guilty of:

(a) a fraud in relation to the company, its members and creditors, 

(b) a breach of duty in relation to the company, 

(c) conduct which makes him or her unfit to be concerned with the management of a company, fraudulent or reckless trading which resulted in a declaration of personal liability for some or all of the debts of the company, or 

(d) default in complying with the filing, notification and other requirements of the Registrar of Companies. 

Where a person acts as a director while disqualified, he or she is guilty of a criminal offence, the period of disqualification will be extended for a further ten years, and he or she will be made personally liable for the debts of the company if it becomes insolvent during or within a period of twelve months after the disqualification order. 

APPENDIX C

Other Statutory Conditions relating to Directors’ Appointments
Appointment and Removal of Directors

The first directors of a company must be named in a statement delivered to the Registrar of Companies and will usually also be named in the articles of association.  Subsequent appointments are governed by the articles of association.  A director is usually appointed by the company in a general meeting.  Standard form articles provide that one third of directors, apart from managing directors, retire each year at the annual general meeting and may offer themselves for re-election if they wish.

A company is required to keep a register of its directors and company secretary, containing their personal details and other directorships.  The register must be kept open for inspection for not less than two hours per working day.

Where a director dies or resigns, the articles generally empower the board of directors to fill such a vacancy until the next general meeting of the company when the appointed person is eligible for re-election.  The articles may also appoint certain persons as directors for life. 

The members of the company are empowered to dismiss or remove a director by passing an ordinary resolution.  Where a director is appointed for life by the memorandum or articles of association, such a director can only be removed if the correct procedure for the alteration of the memorandum or articles is followed.

Where a resolution to remove a director is proposed, 28 days notice must be given to all members and to the director concerned, members must be notified of all written representations in relation to the proposed resolution, and the director may require that the representations be read at the meeting and that he or she speak on the resolution at the meeting.  A director who is removed is not deprived of compensation or damages to which he or she is entitled, for example, under a contract of employment. 

Remuneration

The articles usually provide that the company in general meeting shall determine the remuneration and expenses of the directors.  Contracts of employment entered into between a company and a director for a term in excess of five years and which cannot be terminated by notice or which can only be terminated in specific circumstances must be approved by the shareholders in general meeting.  The company must generally also keep a register of directors’ contracts of service or where the contract of service is not in writing, a memorandum of the details.

One Director Resident in the State

Except in limited circumstances, at least one of the directors of a company must be resident in the State.  The rule does not apply to a company which holds a bond worth €25,395 (£20,000) to cover the payment of any fine imposed on the company under the Companies Acts or fines and any penalty under the Taxes Consolidation Act, 1997.  An exemption is allowed where the Registrar of Companies grants a certificate stating that the company has a real and continuous link with one or more economic activities being carried on in the State.

Limitation on Number of Directorships

A person shall not at a particular time be a director or shadow director of more than 25 companies.  However, in reckoning the number of companies of which the person concerned is a director, companies in respect of which the Registrar of Companies has certified that they have a real and continuous link with an economic activity being carried out in the State are excluded, as are public limited companies and other public companies.  A number of other companies, such as companies quoted on the Stock Exchange, investment companies and certain banking companies are also excluded. 

COMPANY SECRETARY

1.
Introduction
What is a Company Secretary?

Every company, including a single member company, must have a company secretary, who may be one of the directors.  A company secretary’s main functions are to oversee the company’s day-to-day administration and to ensure specifically that the company complies with the law and observes its own regulations.  

Qualifications of a Company Secretary

There are no qualifications required to be the company secretary in a private company. 

In a public limited company, the directors have a statutory duty to ensure that the company secretary is a person who appears to them to have the requisite knowledge and experience to discharge the functions of company secretary and who either has experience as a secretary, is a member of a body recognised for such purposes by the Minister for Enterprise, Trade and Employment or is a person who appears to be capable of discharging the functions by virtue of his or her memberships or the positions which he or she has held.  The Institute of Chartered Secretaries and Administrators has been recognised by the Minister for this purpose.  There is no prohibition against companies acting as a secretary.  An undischarged bankrupt may not however act as a secretary. 

Appointment of Secretary

The first secretary of the company must be named in the form filed with the Companies Registration Office on incorporation.  The subsequent appointment of a company secretary is in accordance with the articles of association of the company.  Generally, a secretary is appointed by the directors for such term and such remuneration and on such conditions as they see fit.

It is possible for a company to have a deputy secretary and to have more than one secretary. 

2.
Duties
In addition to ensuring that the company complies with the law and observes its own regulations, a company secretary may be assigned other functions in the company’s articles of association or they may be delegated to him or her by the company’s directors. 

A number of tasks are specifically imposed by the Companies Acts on a company secretary.   These include:

(a)
signing the annual return;

(b)
certifying as true the copies of the annual accounts attached to the annual return;

(c)
making out the statement of affairs in a winding up or receivership;

(d)
completing and signing the required application form to register a business name;

(e)
signing the application form and making a statutory declaration, if applicable, on the re-registration of a company as a different type of company;

(f)
making the statutory declaration required for a public limited company before it may carry on business.

In addition to the duties imposed specifically by statute, a company secretary has a number of important administrative duties, which will vary depending on the nature and size of a company.   These may include:

(a)
keeping the company’s minutes and registers;

(b)
filing documents, such as the company’s returns;

(c)
communicating with the company’s members;

(d)
publishing notices;

(e)
administering share transfers.

Depending on the nature and size of the company, a company secretary may also swear affidavits, sign cheques, supervise incoming and outgoing mail, make up the accounts, keep the office books, interview job applicants and approve their appointments.  Any action which is outside the field of company administration is beyond a secretary’s powers. 

A company secretary, as an officer of a company, is under an indirect duty to comply with the company’s obligations under the Companies Acts.  A company secretary is in default where he or she authorises or permits a default to take place in breach of his or her duty as a secretary.  Where a secretary, in purported compliance with any provision of the Companies Acts, answers a question, makes a statement, produces a document, knowing that the answer, statement or document is false, or is reckless in the conduct of his or her duties, he or she is in breach of the Companies Acts.

3.
Powers
A company secretary has authority to make contracts within his own sphere of competence, i.e., the day-to-day administration of the company.  Additionally, a secretary may, under the doctrine of ostensible authority, bind a company, where the action is one within the secretary’s usual authority even if the secretary in fact had no authority to act. Outside his usual area of authority, a company secretary has no authority to make contracts unless specifically authorised to do so by the directors.

Addendum

The Registrar of Companies has published Leaflet No. 15 providing greater detail on the duties of company secretary.  

MEMBERS AND SHAREHOLDERS 

1.
Introduction
What is a Member?

The initial subscribers of a company’s memorandum of association are deemed to have agreed to become members of the company.  Any other person who agrees to become a member of a company and whose name is entered in its register of members shall be a member of the company.

The register of members is a document which must be kept by every company at its registered office and is open to inspection by the public on payment of a small fee.  It must set out:

(a) the names, addresses and occupations of members and

(b) in the case of a company having a share capital, 

(i)
details of the shares held by each member, and

(ii)
the dates on which each person was entered into the register as a member and ceased to be a member.

What is a Shareholder?

A shareholder is a person who holds a share or shares in a company. A member of a company which is limited by shares must be a shareholder in the company. In practical terms, a shareholder will invariably be a member of a company.

A company may be permitted by its memorandum and articles of association to issue different classes of shares which may differentiate between the rights of the shareholders in the company.  Further details on the classes of shares which may be issued is provided in the Appendix.

2.
Duties
The principal duty of a member who is a shareholder is to pay the company any outstanding amount of the purchase price agreed for the shares allotted to him or her.  This sum becomes payable either where the company makes a call for funds or, in circumstances where the terms of issue of the shares provide for the payment of instalments, on the payment date. 

3.
Powers
The articles of association of a company set out the powers of members and those which are delegated by the members to its directors.  They generally provide that the business of the company is managed by the directors, subject to the articles of association and to such directions given by the company in a general meeting.  A number of fundamental matters must be ratified by the members, such as an alteration of the company’s articles of association.  By amending the articles of association, members can alter their relationship with the directors.

Transfer of Shares

A member’s shares in a company are transferable personal property.  In a private company however, restrictions must be placed on the transfer of shares.  Commonly, the directors of a private company will be given a discretion to refuse to register the transfer of shares to a person of whom they do not approve and/or the shareholder in a private company will be required to offer any shares which he or she proposes to sell to the existing shareholders first.

Right to a Dividend

A dividend is a distribution of a company’s assets to its shareholders.  There is no legal obligation on a company to pay a dividend even where there are sufficient distributable profits available, unless its articles or memorandum of association provide otherwise. Dividends may only be proposed by the board of directors. 

A shareholder has a right to a dividend if while the company is a going concern, a dividend is duly declared.  A dividend can only be paid out of a company’s accumulated realised profits which are available for distribution.  A public limited company can only make a distribution where its net assets, following the distribution, are not less than the aggregate of its called-up share capital and its undistributable reserves. 

Once a dividend is declared and payable, a shareholder has a right to the dividend and can sue the company for arrears of his or her proportion in the same way as an ordinary creditor may sue for a debt. 

Right to Participate in a Winding-Up

A shareholder has the right to participate in the winding up of a company.  Once the creditors and expenses of the liquidator have been paid, any remaining funds are returned to the shareholders in proportion to their shareholdings, unless the articles of association provide otherwise. 

Members’ Meetings

The members of a company exercise control over the company at its meetings.  The main statutory provisions concerning meetings of a company are set out at sections 131 to 146 of the Companies Act, 1963 (as amended).  All companies, except single member companies, must in each year hold an annual general meeting (AGM) and not more than fifteen months must elapse between AGMs.  A member of the company can apply to the Director of Corporate Enforcement to call or direct the calling of an AGM where one is overdue. 
At an AGM, a company will generally consider ordinary business, such as declaring a dividend, the consideration of the accounts and balance sheets, the report of the directors the election of persons as directors in the place of those retiring, and where appropriate, the report of the auditors, the re-appointment of the retiring auditors and the fixing of the auditors’ remuneration.  Other business, such as the amendment of the memorandum or articles of association of the company, is known as special business.

Any meeting of a company which is not an AGM is known as an extraordinary general meeting (EGM).  Directors may generally call an EGM where they see fit, for example where they wish to obtain the prior approval of members before taking a certain course of action.  Directors are obliged to convene an EGM where the company’s net assets have fallen to 50% or less of its called-up share capital. 

A member or several members of a company holding not less than 10% of the paid up share capital with voting rights in the company, or in the case of a company not having a share capital, representing not less than 10% of the voting rights of the company can requisition the directors of the company to call an EGM.  To do so, they deposit a signed requisition at the company’s registered office, stating the objects of the EGM.

Once this is done, the directors must convene an EGM within 21 days of the date of requisition, and the meeting must be held within two months.  If the directors do not do so, the requisitionists or any of them representing over half the voting rights of the requisitionists may themselves convene a meeting which must be held within three months of the date of deposit of the requisition. 

Where it is impractical to call a general meeting or to conduct the meeting in accordance with the articles of association or the Companies Acts, any member entitled to vote at the meeting may apply to the High Court, and the Court may order that such a meeting be held in such a manner as it thinks fit.  The Court can, for instance, declare that a meeting can take place with only one member of the company present.

A minimum number of members may demand a poll on any question before a general meeting (other than the election of the chairman of the meeting and the adjournment of the meeting).  The conditions for demanding a poll are that there must be:

(a) a minimum of five members entitled to vote, or

(b) a member or members representing at least 10% of the total voting rights of all the members having the right to vote at the meeting, or

(c) a member or members holding paid up shares conferring voting rights representing an aggregate of at least 10% of all paid up shares conferring that right. 

A company’s articles of association may allow for a poll to be demanded by a smaller number of members.

Decisions of the members at a general meeting are made by resolution.  All resolutions must be passed in accordance with the requirements of the Companies Acts and the articles of association.  Most of the standard business conducted at AGMs (e.g., consideration of the company’s accounts, election of directors and auditors, etc.) is carried out by way of ordinary resolution, which merely requires a simple majority.  A special resolution is used to conduct all business at EGMs and any special business at AGMs, such as the alteration of the articles of association.  For special resolutions, a qualified majority of 75% is required.  In the special case of a single member company, the requirement to pass a resolution is replaced by a procedure whereby a written decision is taken by the sole member.

At least 21 days’ notice must be given in writing of an AGM.  In the case of an EGM, only seven days’ notice is generally required, although 21 days is usually required in order to pass a special resolution, unless 90% of the members of the company agree to shorter notice.  Similarly, the seven day period can be abridged where the members and the company's auditors agree to such shorter notice.  Where any resolution to either remove a director or replace an auditor at an AGM is proposed by persons other than the directors of the company, then extended notice of 28 days must be given.  A company’s articles of association may provide for longer periods of notice.

To be valid, a meeting must be properly convened by notice, a quorum must be present, and the meeting must be presided over by a chairman.  A quorum is generally fixed at two members in the case of a private company and three in the case of a public company. Special resolutions and certain other significant resolutions must be forwarded by the company to the Registrar of Companies within 15 days of their being passed. 

Where a company’s articles of association so provide, a resolution in writing signed by all of the members entitled to attend and vote on such a resolution at a general meeting is as valid and effective as if the resolution had actually been passed at a general meeting. 

Right to Information

A member of a company has the right to various information concerning the company, including:

(a)
to obtain a copy of the memorandum and articles of association of the company and any act of the Oireachtas which alters the memorandum;

(b)
to inspect and obtain a copy of the minutes of general meetings and resolutions;

(c)
to inspect and obtain a copy of the various registers kept by the company, including the register of members, the register of directors and secretaries and the register of directors’ shareholdings;

(d)
to obtain a copy of the balance sheets and the directors' and auditors' reports;

(e)
to obtain a copy of the balance sheets of any subsidiary company for the preceding ten years.

Powers where Company is in Default

Where a company or any of its officers is in default in complying with any provision of the Companies Acts, a member can serve a notice on the company requiring the default to be made good within 14 days.  If the company or officer fails to make good the default, the member can apply to the High Court for an order directing the company or officer to make good the default.

Restoration of Company to Register of Companies

Where a company has been struck off the register of companies for failure to make an annual return, for failure to make a statement of its particulars to the Revenue Commissioners or where it is not carrying on business, a member can apply to the High Court for an order restoring the company to the register.  The Court will make such an order if it is satisfied that it is just that the company be restored.

Investigation of a Company

Certain qualifying members (namely one hundred members of a company, those holding 10% or more of the paid up share capital of a company, or in the case of a company not having a share capital, at least 20% of the members) can apply to the High Court for the appointment of one or more inspectors to investigate and report on the affairs of a company.  Where the Court appoints an inspector, it specifies the precise matters into which inquiries should be made.  Where members make this application, they may be required to give security to cover the costs of the investigation.

Right to Petition for Winding Up of a Company

Subject to certain exceptions, a member has the right to petition the High Court for the winding up of a company on a number of grounds set out in section 213 of the Companies Act, 1963.  A member will usually exercise this right where, for example, there is a deadlock in the management of the company, where the objectives of the company can no longer be achieved, where the company has illegal objects, where the company is being used as an instrument of fraud or where the company has a small number of members who no longer wish to conduct business with each other. 

Right to Petition for Relief in Cases of Oppression

Where a wrong is done to a company, the company itself is generally the proper plaintiff in any subsequent action.  Moreover, a member cannot bring proceedings to overturn a decision of a company where that decision could be ratified by a majority of its members.

However, a member of a company can petition the High Court for relief where he or she considers that the affairs of the company are being conducted or the powers of the directors are being exercised in a manner oppressive to him or her or any of the members or in disregard of his or her or their interests as members.  Oppressive conduct is the exercise of the company’s authority in a manner which is burdensome, harsh and wrong.  The types of conduct which might give rise to such an application include fraudulent and unlawful transactions, oppressive management and exclusion of the member from the management of the company.

In order to bring oppressive conduct to an end, the Court has a wide discretion as to the remedy which it will order, including the purchase of the petitioner or respondent’s shares, the purchase by the company itself of the shares, the cancellation or variation of transactions or the alteration of constitutional documents. 

APPENDIX

Classes of Shares

The rights and duties of a member will depend on the articles of association of the company.  Certain rights accrue only to members who are shareholders in a company.  A member of a company limited by shares must be a shareholder in the company.  Where a company has a share capital, it is presumed that all shares have equal rights but the company may in its memorandum or articles of association create a power to issue different classes of shares, including ordinary, preference and redeemable shares.

Ordinary shares bear no special rights. 

Preference shares carry preferential rights, most commonly as to dividend, capital and/or voting.  A share which is preferred as to dividend usually entitles the member to be paid his or her dividend in priority to the ordinary shareholder, generally expressed as a right to a percentage per annum of the nominal amount of the share.  A share which is preferred as to capital entitles the member to have his or her capital investment in the company repaid in full before the ordinary shareholders are returned their capital in a winding up.  A share which is preferred as to voting carries enhanced voting rights. 

Redeemable shares are shares which the company is entitled to redeem from its members.  Where shares are redeemed, the company generally cancels them.  However, a treasury share is a share which is retained on redemption by the company. 
AUDITORS

1.
Introduction
What is an Auditor?

An audit is an independent professional assessment of the accounts prepared by the directors of a company. The auditor’s report acts as a safeguard to shareholders of the essential veracity of the financial and written material prepared by the directors.

With the exception of certain small companies who comply with specified conditions, companies are obliged by law to submit their accounts at least once a year to scrutiny by an independent professional auditor.  In practice, a firm of auditors will usually be appointed.  An auditor’s main function is to examine the books of account, the annual accounts, any group accounts and the directors’ report and to make a report on his or her findings to the members of the company.

The main legislative provisions concerning accounts and audit are set out in sections 147 to 154 of the Companies Act, 1963, Part X of the Companies Act, 1990, Part III of the Companies (Amendment) (No. 2) Act, 1999 and Part 8 of the Company Law Enforcement Act, 2001.

Qualifications of an Auditor

Before acting as an auditor, a person must comply with a number of requirements, principally that he or she be a member of a recognised body of accountants or have an equivalent qualification and, in general, that he or she hold a valid practising certificate from a recognised body.  Certain parties, such as bodies corporate, those who have links with the company being audited, for example, officers and employees of the company and their near relations, and undischarged bankrupts, are disqualified from acting as an auditor.

The following bodies of accountants are recognised by the Minister for Enterprise, Trade and Employment for auditing purposes under s. 191 of the Companies Act, 1990:

The Institute of Chartered Accountants in Ireland (ICAI)

The Institute of Certified Public Accountants in Ireland (ICPAI)

The Association of Chartered Certified Accountants (ACCA)

The Institute of Incorporated Public Accountants Ltd. (IIPA)

The Institute of Chartered Accountants in England and Wales (ICAEW)

The Institute of Chartered Accountants in Scotland (ICAS)

A small number of individuals are, by virtue of a Ministerial authorisation obtained prior to 3 February 1983, and registered under the provisions of s. 199(3) of the Companies Act, 1990, authorised to continue as auditors.

Appointment of Auditors
The first auditor of a company may be appointed by the directors or by a general meeting of the company. After that, the auditor is appointed by the annual general meeting of the company and holds office until the next such meeting.

2.
Duties
The principal duty of an auditor to a company is to make a report to the members at the annual general meeting on the accounts examined by him or her and on every balance sheet and profit and loss account and all group accounts.  The auditor’s report shall be read at the meeting and be open to inspection by any member.

The report must state:

(a)
whether the auditor has obtained all necessary information and explanations;

(b)
whether, in his or her opinion, proper books of account have been kept;

(c)
whether, in his or her opinion, proper returns have been received from branches of the company not visited by the auditor;

(d)
whether the company's balance sheet and profit and loss account are in agreement with the books of account and returns;

(e)
whether, in his or her opinion, the company's balance sheet and profit and loss account and, if applicable, the group accounts have been properly prepared in accordance with the provisions of the Companies Acts and give a true and fair view of the company's affairs;

(f)
whether, if applicable, group accounts have been properly prepared in accordance with the provisions of the Companies Acts;

(g)
whether there has been a serious loss of capital requiring the convening of an extraordinary general meeting. 

If an auditor is not satisfied as to any of these matters, he or she is obliged to make the relevant statements subject to an appropriate qualification. 

Where an auditor forms the opinion that a company is contravening, or has contravened, its obligation to cause to be kept proper books of account, he or she is obliged to serve a notice stating this opinion on the company and its directors.  If remedial action is not taken within seven days, the auditor is required to notify the Registrar of Companies who provides a copy of the notification to the Director of Corporate Enforcement.  If requested by the Director, the auditor must then furnish information explaining the reasons for his or her opinion and give the Director access to such documents as the Director may require.

Where in the course of and by virtue of carrying out an audit, information comes into the possession of an auditor which leads him or her to form the opinion that there are reasonable grounds for believing that the company or an officer or agent of the company has committed an indictable offence under the Companies Acts, the auditor is required to notify that opinion to the Director.

An auditor is required to include in his or her report detailed particulars of directors’ emoluments, such as salaries and fees, taxable expenses, pension contributions and other benefits, where they are not given in the annual accounts.

An auditor is under a general duty to carry out the audit with professional integrity.  In preparing his or her report, the auditor must exercise the skill, care and caution of a reasonably competent, careful and cautious auditor.  In addition to verifying the numerical accuracy of the accounts, an auditor must ensure that omissions and untruths are not made and that irregularities are investigated.  Where an auditor does not comply with his or her duty to exercise reasonable skill and care, he or she may be liable for damages in contract to the company and in negligence to those parties to whom he or she owes a duty of care.  An auditor cannot exclude his or her liability to the company, nor can the auditor have the company indemnify him or her in respect of that liability to third parties.

An auditor or a person purporting to act as an auditor is required to provide to the Director of Corporate Enforcement on request evidence of his or her qualifications to so act.

3.
Powers

An auditor has the right of access at all reasonable times to the books, accounts and vouchers of the company.  He or she can require from the company's officers and employees such information and explanations that are necessary for the performance of his or her duties.  A person who fails to comply with such a request within a reasonable time, or who knowingly gives false information, is in breach of the Companies Acts.

Subsidiary companies incorporated in the State and their auditors are also required to give the auditor of the holding company such information and explanations as that auditor may reasonably require for the purposes of his or her duties.  Where the company has subsidiaries outside the State, the company itself is obliged to take all reasonable steps to obtain such information and explanations for the auditor.

An auditor is entitled to attend any general meeting of the company and to receive the same notices and communications relating to the meetings as the members.  He or she has the right to be heard at all general meetings on any part of the business which concerns the auditor.

An auditor may be removed by resolution of the general meeting or by way of resolution appointing someone else instead of him or her.  An auditor is entitled to contest his or her proposed removal and to explain the circumstances of the proposed removal to the members.  

An auditor is also permitted to resign from office before the expiry of his or her term of appointment by serving notice in writing on the company.  A resigning auditor or an auditor who is unwilling to reappointed must state in his or her notice of resignation the circumstances connected with the resignation which he or she considers ought to be brought to the notice of the members and creditors or if there are none, that no such circumstances exist.

Where, at an annual general meeting, no auditor is appointed or reappointed, the company must inform the Minister for Enterprise, Trade and Employment of this within one week and the Minister may then appoint an auditor.

CREDITORS

1.
Introduction

What is a Creditor?

A creditor of a company is a person to whom the company owes money.  The most significant power of a creditor is the power to seek to liquidate a company where it is unable to pay its debts when due.  A creditor can also engage in the liquidation process. 

A secured creditor can seek to appoint a receiver where its debt is not repaid.  Short of liquidation and receivership, creditors have various powers to address defaults in the operation of a company.

2.
Powers

Powers where Default exists

Where a company or any of its officers is in default in complying with any provision of the Companies Acts, a creditor can serve a notice requiring the default to be made good within fourteen days.  If the company or officer fails to make good the default, the creditor can apply to the High Court for an order directing the company or officer to make good the default.

Investigation of a Company

A creditor of the company can apply to the High Court for the appointment of one or more inspectors to investigate and report on the affairs of a company.  Where the Court appoints inspector(s), it specifies the precise matters to be enquired into.  Where a creditor makes such an application, it may be required to give security for payment of the costs of the investigation.

Appointment of a Receiver

Where a company is in default in paying a secured creditor, the secured creditor may seek to have a receiver appointed to the company, either pursuant to powers contained in the debenture relating to the debt in question or by making application to the High Court as appropriate. 

Appointment of an Examiner

A creditor can apply to the High Court for the appointment of an examiner where it appears that:

(a)
a company is or is likely to be unable to pay its debts;

(b)
there is no winding up in being, compulsory or voluntary and

(c)
the Court is satisfied that there is a reasonable prospect of the survival of the company and the whole or any part of its undertaking as a going concern.

The ability of creditors to participate in the examinership process is outlined in Appendix A.

Appointment of a Liquidator

A creditor can petition the High Court for the winding up of a company where it is unable to pay its debts.  A company is deemed to be unable to pay its debts where a creditor has not been paid a debt of €1,270 (£1,000) or more within three weeks of a written demand, where a judgement is unsatisfied or where it is otherwise proved to the satisfaction of the Court that it is unable to pay its debts.

Where a company disputes in good faith that the debt is due and owing to the creditor, the petition will be dismissed.  In order to have the petition dismissed, the company must establish that there is no liability in respect of the debt.  The Court also has an inherent jurisdiction to refuse relief where it considers the application to be an abuse of its process. 

Where a company resolves that it cannot by reason of its liabilities continue its business and that it be wound up voluntarily, a liquidator is appointed at a members’ meeting and the company calls a meeting of its creditors for the day on which or the day after the winding up resolution is proposed.  It must advertise this meeting and give ten days’ notice to the creditors.  The directors must prepare a full statement of the position of the company’s affairs, a list of its creditors and the estimated amount of their claims.  This statement must be presented to the creditors’ meeting.

A nominated director will preside at the creditors’ meeting and will generally give short reasons for the failure of the company and answer questions.  The meeting will consider the statement of affairs prepared by the directors, appoint a committee of inspection and consider the appointment of a liquidator nominated at the members’ meeting and his or her possible replacement.  The members’ nominee for liquidator will be replaced by the creditors’ nominee, if a majority of creditors by value wish to do so.  The committee of inspection oversees the liquidator in the discharge of his or her functions.  It also fixes the remuneration to be paid to him or her.

The ability of creditors to participate in the liquidation process, where a company is in insolvent liquidation, is outlined in Appendix B.

Powers where a Company is not in Liquidation

Where it is proved to the High Court that a company is unable to pay its debts or where a creditor of the company has obtained a judgment for a debt but has been unsuccessful in attempting to execute it and the company is not in liquidation due to the insufficiency of its assets, creditors can apply to the Court for the exercise of a number of powers which are normally exercised in the context of a liquidation.

Creditors can apply to court for various reliefs, including:

(a)
the inspection of the books and papers of the company;

(b)
the arrest of a contributory, director, shadow director, secretary or other officer of a company and for the seizure of his books, papers and movable property;

(c)
an order directing that a related company contribute to the assets of the insolvent company;

(d)
the return of improperly disposed assets;

(e)
the imposition of personal liability on a director for fraudulent or reckless trading;

(f)
the assessment of damages for misfeasance;

(g)
the imposition of personal liability on a director where the company has not maintained proper books.

Restoration of Company to Register of Companies

Where a company has been struck off the register of companies for failure to make an annual return or for failure to make a statement of its particulars to the Revenue Commissioners, a creditor can apply to the Circuit Court for an order restoring the company to the register, so that it can proceed against the company.  Where a company has been struck off the register of companies where it is not carrying on business, a creditor can apply to the High Court for an order restoring the company to the register.  In both cases, the Court will make such an order if it is satisfied that it is just that the company be restored.

APPENDIX A

Participation in Examinership

Where an examiner has been appointed, by a creditor or otherwise, creditors participate in the examination process in a number of ways.

On appointment by the Court, an examiner attempts to formulate proposals for a compromise or scheme of arrangement.  For the purpose of formulating such proposals, an examiner may appoint a committee of creditors to assist him and may convene meetings of creditors.

Where an examiner formulates proposals, they are put to meetings of each class of members and creditors.  They are deemed to be accepted by a class of creditors when a majority in number representing a majority in value of the claims represented at the meeting have voted in favour of the proposals.

The proposals are then brought before the Court, which decides whether to confirm the proposals (with or without modifications) or reject them.  The Court cannot confirm the proposals unless:

(a) they have been accepted by at least one class of creditors whose interests would be impaired by their implementation, 

(b) they are fair and equitable in relation to any class of members or creditors who have not accepted them and whose interests would be impaired and 

(c) they are not unfairly prejudicial to any interested party.  

APPENDIX B

Participation in Liquidation

Where a company is in insolvent liquidation, a creditor has a number of powers available.

A creditor can apply to the High Court for inspection of the books and papers of the company.

A creditor can apply to the Court for an order that a director or other officer of the company not reduce his or her assets within the State below an amount to be specified by the Court where the creditor has a substantive cause of action against the director, other officer or company and there are grounds for believing that the director or other officer may remove or dispose of his or her or the company’s assets with a view to evading his or her or the company’s obligations and frustrating an order of the Court.

A creditor can apply to the Court for the arrest of a contributory to the assets of the company in a winding up, director, shadow director, secretary or other officer of a company and for the seizure of his or her books, papers and movable property where it has probable cause for believing that that person is about to abscond or to remove or conceal any of his or her property for the purpose of evading payment of calls or avoiding examination about the affairs of the company.

Where there is a shortfall of available assets, a creditor may apply to the Court for an order directing that a related company contribute to the assets of the company being wound up.

A creditor can apply to the Court for the return of property disposed of by the company if it considers that the effect of the disposal was to perpetrate a fraud on the company, its creditors or members.  Where the Court is satisfied of this, it may order the return of the property or the proceeds of sale on such terms as it sees fit. 

A creditor may institute proceedings against directors or other persons for fraudulent or reckless trading, seeking to make such persons made personally responsible for all or part of the company’s debts.  Criminal liability can also be imposed on a person found guilty of fraudulent trading.

Where the directors, managers or other officers of a company have misapplied or wrongfully received money or are accountable to the company or have been guilty of negligence or misfeasance for which they are answerable to the company, it is possible for a creditor to institute misfeasance proceedings for recovery of such money.  A creditor can also apply to impose personal liability on a director where the company has not maintained proper books. 

LIQUIDATORS

1.
Introduction
What is a Liquidator?

Liquidation, also known as winding up, is the process where a company’s property is distributed to its creditors and members.  The company is then dissolved, terminating its legal existence.  A liquidator is the person who conducts a winding up.  The main legislative provisions concerning liquidators are set out in Part VI of the Companies Act, 1963, Part VI of the Companies Act, 1990 and Part 5 of the Company Law Enforcement Act, 2001.

Qualifications of a Liquidator

There is no requirement that a liquidator have any specific qualifications.  Certain parties, such as bodies corporate, undischarged bankrupts and those who have links with the company being wound up, for example, officers and employees of the company and their near relations, are disqualified from being appointed as a liquidator. 

Types of Liquidation

There are two types of liquidation - voluntary and compulsory.  The main distinction between the two is that while a compulsory liquidation is undertaken by the High Court, which appoints a liquidator to act on its behalf, a voluntary liquidation is usually carried out with little or no recourse to the courts, with members and/or creditors playing a more active role.  Voluntary liquidations are themselves divided into two types - a members’ voluntary liquidation and a creditors' voluntary liquidation.  Further information on these types of liquidation is provided in the Appendix.

2.
Duties of Liquidators
Principal Duties

The general functions of both voluntary and Court-appointed liquidators are the same - to wind up the affairs of the company, to inquire into its affairs, to realise and distribute its assets and to pay its debts.  All liquidators are agents of the company, while a Court-appointed liquidator is additionally an officer of the Court, having a duty to act responsibly.

The main duties of a liquidator are to:

(a)
take possession of the company’s property and assets, including its books and records and other documents relevant to its affairs;

(b)
make a list of the company’s creditors and of the persons (known as contributories) who are obliged to contribute to the assets of the company on its winding up;

(c)
have any disputed cases adjudicated by the Court;

(d)
realise the company’s assets;

(e)
apply the proceeds in payment of the company’s debts and liabilities in proper priority;

(f)
distribute any surplus amongst the persons obliged to contribute to the assets of the company on its winding up.

A voluntary liquidator may summon a general meeting of the company for any purpose which he or she sees fit and is obliged to summon a general meeting (and, in the case of a creditors’ winding up, of the creditors) each year where the liquidation is not concluded and to make an account of his or her dealings during that year.  In a members’ voluntary liquidation, a liquidator is also required to call a creditors’ meeting where he or she thinks that the company will be unable to pay its debts. 

Where the affairs of the company are fully wound up, a liquidator must make an account of the winding up and call a general meeting and, if applicable, a creditors’ meeting.  The liquidator’s report is then delivered to the Registrar of Companies and the company is deemed to be dissolved three months later. 

A Court-appointed liquidator liaises with the Examiner of the High Court in relation to the performance of his or her duties.  When the Examiner has passed the liquidator’s final account, the liquidator applies to the Court for directions as to the application of the balance.  The Examiner will certify that the affairs of the company have been completely wound up, and the Court will make an order that the company be dissolved. 

Relations with Director of Corporate Enforcement

Where a company is insolvent, a liquidator is obliged, with effect from early 2002, to provide a report to the Director of Corporate Enforcement on the conduct of its directors and to assist the Director in carrying out his or her functions.  Unless the Director relieves him or her of this duty, a liquidator of an insolvent company is obliged to bring an application to the High Court for the restriction of the directors of the company.  If granted, this precludes the restricted person from remaining as a director of any company, unless it has issued and fully paid up share capital of €63,487 (£50,000) in the case of a private company and €317,435 (£250,000) in the case of a public company. 
With effect from early 2002, a liquidator will be obliged, on request from the Director, to produce for inspection his or her books, either in relation to a particular liquidation process or in relation to all liquidations undertaken by the liquidator, except those which were concluded more than six years previously.  The liquidator is also required to answer any questions as to the content of the books and to give all reasonable assistance to the Director. 

3.
Powers of Liquidators
A.
General Powers

The powers of voluntary and Court appointed liquidators are similar.  However, both classes of liquidator are required to obtain the approval of either the committee of inspection or the Court before certain powers are exercised.  A liquidator always has the power to apply to the Court for directions. 

Powers of Court-Appointed Liquidator

The powers of a Court-appointed liquidator which may be exercised without the approval of the Court include the power to:

(a) sell any of the company’s property;

(b) execute all necessary documents on the company’s behalf;

(c) mortgage the company’s assets;

(d) appoint agents to do such work which the liquidator is unable to do himself;

(e) generally  do all other things necessary for the winding up.

A Court-appointed liquidator requires the approval of the Court or the committee of inspection, if any, to:

(a)
bring or defend any action on behalf of the company;

(b)
carry on the business of the company if necessary for a beneficial winding up;

(c)
appoint a solicitor;

(d)
pay any class of creditors in full;

(e)
make any compromise or arrangement with creditors;

(f)
compromise all calls and liabilities to calls of contributories. 

Powers of Voluntary Liquidator

A voluntary liquidator is required to obtain the approval of the High Court or of the committee of inspection to exercise any of the powers at (d), (e) and (f) in the preceding paragraph but is entitled to exercise the other powers without any approval. 

In a voluntary liquidation, a liquidator can only exercise limited powers before the holding of a creditors’ meeting.  For instance, he or she is entitled to take the assets of the company under control, to dispose of goods of diminishing value and to protect the company’s assets.

Powers of a Provisional Liquidator

The powers of a provisional liquidator are defined by the High Court order of appointment.  The provisional liquidator’s function is to ensure the preservation of the company’s assets so that they can be realised and distributed after the making of a winding up order.  In some circumstances, the order will entitle a provisional liquidator to go further and to carry on the business of the company as is necessary for its beneficial winding up.  Where a provisional liquidator is appointed, the powers of the directors to manage the company are displaced.

B.
Asset Realisation and Investigatory Powers

In order to assist a liquidator in carrying out his or her duty to realise the assets of the company and to carry on an investigation into the company's affairs, a number of further powers are conferred on him or her. 

Examination

In a compulsory liquidation, a liquidator has the power to ask the High Court to order an examination.  Where an examination is ordered, the Court summons before it any person whom it considers capable of giving information about the affairs of the company, in particular an officer of the company, or a person who is suspected to have company property or to be in debt to the company.  A failure to attend is treated as contempt of Court.

Where in the course of an examination, it appears to the Court that the person being examined is indebted to the company or has in his or her control any money, property or books of the company, the Court may order the person to repay the money or to return the property or books.

Arrest and Freezing of Assets

Where a person fails to attend an examination, the liquidator has a power of civil arrest.  In a compulsory liquidation, a liquidator can apply to the High Court for an order to arrest a contributory to the company, in order to prevent him or her from absconding or removing property to avoid examination or payment of sums due.

A liquidator can apply to the Court for an order to freeze company assets where he or she suspects that a director or other person is likely to dissipate the assets or to remove them from the jurisdiction.

Disclaimer of Onerous Contracts

Where a company owns property which are more of a liability than an asset to it, such as a lease of a premises or an unprofitable contract, a liquidator is entitled to disclaim the property, in order to facilitate the liquidation.  

Pooling and Contribution Orders

Where there is a shortfall of available assets, a liquidator may apply to the High Court for an order directing that a related company, such as a parent or subsidiary company or a company in common ownership, contribute to the assets of the company being wound up.  Where a related company is also in liquidation, he or she can apply for an order directing that the assets of the related company be pooled between the creditors of both companies.

Fraudulent Preference

Where an insolvent company enters into a transaction with the intention of favouring a creditor and then goes into liquidation within six months, a liquidator can apply to the High Court to set the transaction aside on the basis that it constitutes a fraudulent preference.  Where such a transaction is made in favour of a person connected with the company, such an application can be made if the company goes into liquidation within two years of the transaction.  Generally, it is necessary for a liquidator to prove an intention to prefer the creditor in question, although a transaction in favour of a connected person is deemed to have been made with a view to giving such a preference unless the contrary is shown.

Return of Improperly Transferred Assets

A liquidator can also apply to the High Court for the return of property disposed of by the company if he or she considers that the effect of the disposal was to perpetrate a fraud on the company, its creditors or members.  Where the Court is satisfied of this, it may order the return of the property or the proceeds of sale on such terms as it sees fit. 

Fraudulent and Reckless Trading

A liquidator may institute proceedings against directors or other persons, including shadow directors, for fraudulent or reckless trading, seeking to make such persons personally responsible for all or part of the company’s debts. A shadow director is a person, other than a professional advisor, with whose instructions the directors of the company comply. Criminal liability can also be imposed on a person found guilty of fraudulent trading. 

An officer of the company, such as a director or secretary, can be held personally liable where it appears that, while he or she was an officer, he or she was knowingly a party to the carrying on of the business of the company in a reckless manner.  Furthermore, any person, whether an officer or not, can be made personally liable if he or she was knowingly a party to the carrying on of any business of the company with intent to defraud its creditors or for any fraudulent purpose.

An officer is deemed to be knowingly a party to reckless trading where he or she was the party to the carrying on of the business and ought to have known that his or her actions or those of the company would cause loss to the creditors.  An officer is also deemed to be knowingly a party to reckless trading where he or she was the party to the contracting of a debt by the company and did not honestly believe on reasonable grounds that the company would be able to pay the debt when it fell due for payment as well as its other debts.

The High Court has the power to relieve any person of liability in whole or in part where it appears that the person concerned acted honestly and reasonably in relation to the affairs of the company.

Where the directors, managers or other officers of a company have misapplied or wrongfully retained or become liable or accountable for any money or property of the company or have wrongfully exercised their lawful authority for which they are accountable to the company or have breached their duty of trust to the company, it is possible for a liquidator to institute proceedings for recovery of, or payment of compensation for the value of, such money or property so lost.  A liquidator can also apply to impose personal liability on a director where the company has not maintained proper books. 

Distribution of Assets

When the assets of the company have been gathered in, a liquidator’s function is then to distribute them. A liquidator can also make interim distributions, when approved, usually to pay costs and expenses. Naturally, where a company is insolvent, all bodies of creditors will not be paid in full.  A secured creditor who holds a fixed charge or mortgage does not have to bring his or her claim in the liquidation: he or she is entitled to realise the security outside the liquidation.  The priority for the distribution of assets is:

(a)
costs and expenses of the liquidation;

(b)
preferential creditors;

(c)
floating charges;

(d)
unsecured creditors;

(e)
members of the company. 

Costs and expenses of the liquidation include matters such as the liquidator’s remuneration, the expenses of the Committee of Inspection, the costs payable to the liquidator's solicitor, the necessary disbursements of the liquidator, the costs of the initial Court application, if any, to wind up the company and the costs and expenses of those involved in the making of the statement of affairs.

Preferential creditors include taxes owed to the Revenue Commissioners and various payments owed to employees.

APPENDIX

Types of Liquidation

Members’ Voluntary Liquidation

A members’ voluntary liquidation usually occurs where the members of a solvent company determine to end its existence.  The process is commenced by a resolution of the company in general meeting. The meeting will also appoint a liquidator.

A vital element of a members’ voluntary liquidation is the declaration of solvency, which must be made by the directors of the company or a majority of them at a board meeting.  The declaration must be made at least twenty-eight days before the resolution to wind up is passed.  It must state that the directors have enquired into the company’s affairs and have formed the opinion that it will be able to pay its debts in full within twelve months of the commencement of the winding up.

The declaration must be accompanied by the report of an independent person who is qualified to be an auditor of the company, who states whether he or she considers the directors’ opinion and the statement of the company's assets and liabilities contained therein to be reasonable.  Where contrary to the statutory declaration, the company is in fact insolvent, the directors can be made personally liable for the company’s debts if they did not have reasonable grounds for their opinion.  Where the declaration is not made in its proper form or where the company is not able to pay its debts within twelve months of the commencement of the winding up, a members’ liquidation is converted into a creditors’ voluntary liquidation. 

Creditors’ Voluntary Liquidation

A creditors’ voluntary liquidation occurs either where a members’ voluntary liquidation   is converted or where the members in general meeting resolve that the company cannot by reason of its liabilities continue its business and that it be wound up voluntarily.

In the latter case, a liquidator is appointed at the members’ meeting and the company calls a meeting of its creditors for the day on who or the day after the winding up resolution is proposed.  It must advertise this meeting in at least two daily newspapers circulating in the district where the registered office or principal place of business of the company is situate and give ten days’ notice to the creditors.  The directors must prepare a full statement of the position of the company’s affairs, a list of its creditors and the estimated amount of their claims which is then presented to the creditors’ meeting.

A nominated director will preside at the creditors’ meeting and will generally give short reasons for the failure of the company and answer questions.  The meeting will:

(a) consider the statement of affairs prepared by the directors, 

(b) consider the liquidator nominated at the members’ meeting and his or her possible replacement, which occurs if the majority of creditors in value wish to do so, and 

(c) appoint a committee of inspection. 

The committee of inspection is comprised of a number of creditors. It oversees the liquidator in the discharge of his or her functions.  It also fixes the remuneration to be paid to him or her.

Compulsory Liquidation

The High Court can order the winding up of a company on various grounds, where for example the company is unable to pay its debts, where a member is being treated in an oppressive manner or his or her interests are being disregarded or where it is just and equitable to do so.  It is possible to convert a voluntary liquidation into a compulsory one, where the Court is satisfied that there is good reason to do so.

The most frequent basis for a compulsory liquidation is that the company is unable to pay its debts.  A company is deemed to be unable to pay its debts in a number of circumstances including, where:

(a)
a creditor to whom the company is indebted in a sum exceeding €1,270 (£1,000) has served a written demand on the company at its registered office to pay the sum due and the company has for three weeks failed to pay the sum due;

(b)
a creditor has obtained a judgment for a debt but has been unsuccessful in attempting to execute it;

(c)
it is otherwise proved to the satisfaction of the Court that the company is unable to pay its debts.

A High Court petition for the appointment of a liquidator can be brought by a range of parties, including the company itself, any creditor and, in certain circumstances, members, persons required to contribute to the company’s assets in a winding up or the Director of Corporate Enforcement.  The petition is then advertised, following which it is heard by the Court.  The Court also has the power, after the presentation of the petition but before its hearing, to appoint a provisional liquidator over the company.  Where a Court order is made to wind up a company, a liquidator will be appointed, usually on the nomination of the petitioner.  The order takes effect from the date of the presentation of the petition, with the effect that all dispositions of property by the company after the presentation are rendered void and ineffective, unless the Court otherwise directs.

Where a company is wound up, a floating charge created in the twelve months prior to the commencement of the liquidation shall, unless the company was solvent immediately after the time it was created, be invalid. 

RECEIVERS

1.
Introduction
What is a Receiver?

A receiver is a person appointed pursuant to a debenture or a Court order, whose main task is to take control of the assets of a company which have been mortgaged or charged by the company in favour of a debenture holder, to sell such assets and apply the proceeds to discharge the debt owing to the debenture holder.  The main legislative provisions concerning receivers are set out in Part VII of the Companies Act, 1963 and Part VIII of the Companies Act, 1990.

Qualifications of a Receiver

While it is usual that a receiver be a practising accountant, there is no requirement that a receiver have any specific qualifications.  Certain parties, such as bodies corporate, undischarged bankrupts and those who are connected with the company in question, are disqualified from being appointed as a receiver. 

Appointment of a Receiver

Most debentures created by a company in favour of an institutional lender provide that the debenture holder is entitled to appoint a receiver where an event of default occurs, such as a default on payment to the institution or an adverse change in circumstances of the company.  The High Court also has an inherent equitable jurisdiction to appoint a receiver on application by a creditor.

In appointing a receiver, a debenture holder, while owing no special duty to the company, must consider whether the appointment of the receiver will further the debenture holder’s interests.  In circumstances where the appointment does not advance the debenture holder’s interests, the appointment may be said to have been made in bad faith.

On the appointment of a receiver, the legal status of the company is not affected.  However, any floating charges in relation to the company’s assets crystallise and become fixed charges on the assets or undertaking over which they were created.  The powers of the company and the authorities of the directors are suspended in relation to the assets affected by the receivership and can only be exercised with the consent of the receiver.

Where a receiver is appointed in relation to the whole or substantially the whole of the property of the company by the holders of a debenture secured on a floating charge, notice of appointment must be sent to the company and, within fourteen days, the company must make a statement as to its affairs and submit it to the receiver.  This statement must then be sent by the receiver to the company itself, the Registrar of Companies, debenture holders or any trustees of debenture holders, and the High Court, where the receiver is appointed by the Court, together with a note of the receiver’s comments, if any. 

Receivers and Receiver Managers

There is a distinction between a receiver and a receiver manager. Where the property mortgaged and charged is a specific asset or series of assets, a receiver will be appointed in respect of that specific asset or assets. However, where a debenture creates a charge over the entire undertaking and business of a company, a debenture holder may appoint a receiver manager over the entire undertaking and business.

2.
Duties
Where a receiver is appointed by the High Court, he or she is an officer of the Court, having a duty to act responsibly, and takes his or her instructions from the Court.  In such circumstances, the receiver owes a general duty to be concerned with the interests of all creditors of the company.  In contrast, where a receiver is appointed pursuant to a debenture, his or her status will depend on the terms of the debenture. In the event that the debenture does not otherwise state, the receiver will be an agent of the debenture holder.  Usually, however, the debenture will state that the receiver acts as agent of the company.  This will generally mean that the company is responsible for the acts and defaults of the receiver as well as his or her remuneration.  A liquidator, creditor or member of a company can apply to the High Court to fix the remuneration of a receiver, even where the remuneration is fixed under the debenture.

Most debentures will provide that a receiver will have the power of attorney on appointment to do all acts necessary to enforce the security.  While existing contracts remain binding on the company after the appointment of a receiver, a receiver is not personally liable in respect of such contracts.  Where a receiver enters into a contract following appointment, he or she is personally liable unless the contract provides otherwise.  The receiver is however generally entitled to be indemnified out of the assets of the company in respect of that personal liability. 

Duties to Debenture Holder

A receiver’s primary duty is towards the debenture holder who has appointed him or her.  A receiver's relationship with the debenture holder is a fiduciary one, which means that a receiver is required to act in a manner which is legally becoming of his office and which places the interests of the debenture holder ahead of his or her own.  If a receiver fails to exercise reasonable care, he or she will be liable to the debenture holder for damages. 

Disposal of Assets

In disposing of the company's assets, a receiver is obliged to exercise all reasonable care to obtain the best price reasonably obtainable for the property as at the time of the sale.  Where a receiver has any doubt when selling an asset as to whether the proposed method of sale is the most efficient and valuable, he or she should obtain the advice of an independent professional who is expert in the area.  This duty is owed to the company and to third parties who may be affected by a receiver’s actions, such as those who have guaranteed the debts of the company.  A receiver who breaches this duty is not entitled to be compensated or indemnified by the company for any liability which he or she may incur.

A receiver is also required when selling certain assets to an officer or former officer of the company to give notice of his or her intention to do so to the company's creditors.

Provision of Information

The extent to which a receiver is obliged to provide information to the company will vary according to circumstances.  There is no general duty on a receiver to inform the company of how the business is going.  In special circumstances however, in order to ensure that the best price possible is obtained for the assets, trading information after the appointment of a receiver should be given to the company’s directors.

After each six month period of his or her tenure and when he or she ceases to act as receiver, a receiver must send an abstract to the Registrar of Companies.  This abstract must set out the company’s assets of which he or she has taken possession, their estimated value, the proceeds of sale of any such assets and his or her receipts and payments during that period.  At the end of his or her appointment, the abstract must set out the aggregate amounts of receipts and payments.

Where a receiver ceases to act, he or she must send the Registrar of Companies a statement of opinion as to whether the company is solvent, which statement is required to be forwarded to the Director of Corporate Enforcement.

Application of Proceeds

Where a receiver realises assets which are the subject of a floating charge, he is obliged to pay all preferential creditors before applying the proceeds to discharge the debts owed to the debenture holder. Any surplus is then paid back to the company. Where he receives assets which are the subject of a fixed charge or legal mortgage, he is not obliged to pay preferential creditors and, accordingly, applies the proceeds to discharge debts owed to the debenture holder and then pays any surplus to the company.

Relations with Director of Corporate Enforcement

With effect from early 2002, the Director of Corporate Enforcement can request a receiver to produce for inspection his or her books, either in relation to a particular receivership or in relation to all receiverships undertaken by the receiver, except those which were concluded more than six years previously.  The receiver is obliged to comply with the request, to answer any questions as to the content of the books and to give all reasonable assistance to the Director.

3.
Powers
Powers of Court Appointed Receivers

Where a receiver is appointed by the High Court, his or her powers will be dependent on the Court order of appointment.  Such an order usually empowers a receiver to collect, take assets in and receive those assets.  In addition, a receiver has an implicit power to do all acts incidental and consequent upon the exercise of the express powers.

Powers of Receivers Appointed on Foot of Debenture

Where a receiver is appointed on foot of a debenture, his or her powers are generally set out in the debenture instrument itself, combined with certain statutory powers.  The extent of the powers enjoyed by a receiver will depend on whether he or she is a receiver or a receiver manager.  The powers of a receiver generally include the power to take possession, the power to collect, take in and receive property and the power to sell that property. 

A receiver manager will often have the power to carry on the business of the company, to borrow money, to employ or dismiss employees, to compromise debts of the company and to insure and repair property. 

Any receiver who is uncertain about the exercise of any of his or her powers is entitled to apply to the Court for directions.  Such an application can also be made by company officers, members, employees, liquidators and all those who are liable to contribute to the assets of the company in the event of its being wound up. 

Powers of a Receiver where a Liquidator is appointed

Where a receiver has been appointed to a company and a liquidator is subsequently appointed, the receiver’s appointment is not per se affected.  However, the liquidator can apply to the High Court to have the receivership determined or limited.  In such circumstances, the Court may order that the receiver shall cease to act or shall from a certain time act only in respect of certain assets specified by the Court.  An examiner cannot be appointed to a company where a receiver has been appointed for a continuous period of at least three days.

EXAMINERS

1.
Introduction
What is an Examiner?

An examiner is a person who assesses the affairs of a company which has been placed under court protection, considers whether the company is capable of rescue and if so, brings forward a scheme for this purpose which must be approved by the Court.  The main legislative provisions concerning examiners are set out in the Companies (Amendment) Act, 1990, Part IX of the Companies Act, 1990 and Part II of the Companies (No.2) Act, 1999. 

Qualifications of an Examiner

While it is usual that an examiner be a practising accountant, there is no requirement that he or she have any specific qualifications.  Certain parties, such as bodies corporate, those who are connected with the company in question and undischarged bankrupts, are disqualified from being appointed as an examiner. 

Grounds for Appointment of an Examiner

A court (usually the High Court) may appoint an examiner where it appears that:

(a)
a company is or is likely to be unable to pay its debts;

(b)
there is no winding up in being, compulsory or voluntary, and

(c)
the Court is satisfied that there is a reasonable prospect of the survival of the company and the whole or any part of its undertaking as a going concern. 

Where a receiver has been appointed to the company for three days, it is not possible to apply for the appointment of an examiner.

Procedure for Appointment

An application for the appointment of an examiner may be made by the company itself, its directors, a creditor (including an employee) or by a member holding not less than one-tenth of the voting shares.  There is a requirement to exercise utmost good faith in the presentation of the petition.

The application must be accompanied by the report of an independent accountant, who is either the auditor of the company or a person who is qualified to be appointed as an examiner of the company, which sets out relevant information concerning the company, including a statement of affairs.  The report states whether investigations carried out by the independent accountant indicate that the company has a viable future and what steps, including possible arrangements with creditors, are necessary to that end.

In particular, the report must give details of the funding required to enable the company to continue trading during the protection period and recommend as to which of the company's liabilities incurred before the presentation of the petition should be paid.  Where by reason of exceptional circumstances outside the control of the petitioner which the petitioner could not reasonably have anticipated, the report of the independent accountant is not available in time to accompany the petition, the company can be put in protection for a period of up to ten days prior to the presentation of the report.

After the presentation of the petition, it must be advertised prior to its hearing.  At the hearing, the Court is obliged to give each creditor an opportunity to be heard.  It will then decide whether to appoint an examiner.  It can also appoint an examiner to a related company.

Effect of Appointment

Where an examiner is appointed, the period of protection lasts for seventy days from the date of presentation of the petition, unless the protection is withdrawn.  The main restrictions which apply during that period are that:

(a) no winding up can be instituted nor can a receiver be appointed;

(b) a receiver appointed within the three days prior to the appointment of the examiner must cease to act;

(c) it is not possible to seek to enforce debts or security against the company’s property or to repossess goods subject to hire purchase agreements or to retention of title agreements without the examiner's consent;

(d) secured creditors cannot take steps to realise their security without the consent of the Court;

(e)
no proceedings may be taken against a party who may be liable for the company's debts, such as a guarantor;

(f)
no proceedings may be taken against the company without the leave of the Court.

2.
Duties
Once an examiner is appointed, his or her main duty is to try to formulate rescue proposals for the company, which is known as a compromise or scheme of arrangement.  He or she is also obliged to carry out any other duties which the Court may direct should be carried out.

Formulation of Proposals

Within thirty five days of his or her appointment, an examiner is obliged to report to the Court as to whether he or she has been able to formulate any proposals for a compromise or scheme of arrangement to rescue the company.  Where he or she is not able to do so, the examiner may apply for directions to the Court, and the Court may make such order as it sees fit, including an order for the winding up of the company.

For the purpose of formulating proposals for a compromise or scheme of arrangement, an examiner may appoint a committee of creditors to assist him or her and may convene meetings of members and/or creditors.

The proposals for a compromise or scheme of arrangement must specify the various classes of members and creditors ensuring that each class is treated equally, unless the holder of a particular claim agrees to less favourable treatment.  The compromise or scheme of arrangement must also provide for the implementation of the proposals, specify any necessary changes to the management or direction of the company or in the memorandum or articles of association of the company and include such other matters as the examiner deems appropriate.  The proposals should also include a statement of the assets and liabilities of the company and describe the estimated financial outcome of a winding up of the company for each class of members and creditors.

The proposals as formulated are put to meetings of each class of members and creditors.  They are deemed to have been accepted by a class of members if a majority of votes cast at the meeting are in favour.  They are deemed to have been accepted by a class of creditors when a majority in number representing a majority in value of the claims represented at the meeting have voted in favour of the proposals.  Along with the notice convening the meeting sent to the creditors and members, a statement must be sent explaining the effect of the compromise or scheme of arrangement. 

The proposals are then brought before the Court, which decides whether to confirm them (with or without modifications) or reject them.  It cannot confirm the proposals unless:

(a) they have been accepted by at least one class of creditors whose interests would be impaired by their implementation, 

(b) they are fair and equitable in relation to any class of members or creditors who have not accepted them and whose interests would be impaired and 

(c) they are not unfairly prejudicial to any interested party.  

At the hearing, any member or creditor whose interests would be impaired by implementation of the proposals is entitled to object to their confirmation on any one of a number of specified grounds.

If the Court confirms the proposals, they are binding on everyone concerned.  They are also binding on anyone who is liable for the debts of the company, for example, a guarantor of the company’s debts.  A guarantor’s liability is not affected by the fact that the debt is the subject of a compromise or scheme of arrangement.

Where the Court makes modifications to the proposals which alter them in a fundamental way, further meetings of members and creditors are required.  Where the Court refuses to accept the proposals, the company will invariably be wound up.

Liability of Examiner

An examiner is personally liable on any contracts entered into in his or her own name or in the name of the company but is entitled to be indemnified out of the assets of the company.

Hearing into Irregularities

Where it appears to the Court, on the basis of the independent accountant’s report or otherwise, that serious irregularities have occurred in relation to the company’s affairs, the Court holds a hearing to consider these.  Where the Court so directs, an examiner must prepare a report setting out any matters which he or she considers will assist the Court in considering the evidence at the hearing.

3.
Powers

On appointment of an examiner, the directors of the company retain their functions in relation to its management.  An examiner is however entitled to apply to the Court to seek to have all or any of the directors’ powers vested in him or her.  In determining whether to do so, the Court will consider whether it is just and equitable to do so.

Where such an order is made, an examiner has the power to dispose of the company’s assets, if the examiner considers that this would facilitate the achievement of his or her objectives.  In such circumstances, assets which are subject to a security can be disposed of as if they were not subject to the security.

An examiner has the right of access at all reasonable times to the books, accounts and vouchers of the company.  He or she has the power to require all officers and agents of the company, including the company’s bankers, solicitors and auditors, to make available all documents relating to the company in their custody or power, to attend before the examiner and give sworn evidence and otherwise give all reasonable assistance.

Subsidiary companies incorporated in the State and their auditors are also required to give the examiner of the holding company such information and explanations as the examiner may reasonably require.  Where the company has subsidiaries outside the State, the company itself is obliged to take all reasonable steps to obtain such information and explanations for the examiner.

An examiner has the power to convene, set the agenda for and preside at board meetings of the directors and general meetings of the company and propose resolutions and present reports at such meetings.  He or she has the right to be given reasonable notice of, to attend and be heard at, board meetings and general meetings.

Where an examiner becomes aware of an act, omission, decision or contract of the company, its officers or anyone else, in relation to the company which is likely, in his or her opinion, to be detrimental to the company or to any interested party, the examiner is entitled to take any steps necessary to halt, prevent or rectify the effect of the activity in question.

An examiner may not repudiate a contract entered into by the company prior to his or her appointment.

An examiner has the power to apply to the Court for the determination of any question arising in the course of his or her office.

Remuneration and Expenses

An examiner is entitled to be paid reasonable remuneration as sanctioned by the Court, along with expenses which have been properly incurred.  Liabilities incurred by the company during the protection period which have been certified by the examiner can be treated as expenses properly incurred, but while all other remuneration and expenses are payable in priority to any other claim, such liabilities do not have priority over secured creditors.
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